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Legal Evolution of Child Welfare 



Constitutional Right to Parent 

ÅMeyer v. Nebraska (1923): family as a center of value-formation 
and value-transmission...the authority of parents to make basic 
choices 

 

ÅPierce v. Society of Sisters (1925): children were not "the mere 
creature[s] of the state" 

 

the autonomy of the family should not be disturbed absent some 
showing that the parent's conduct places the child's health, safety, 
or welfare at significant risk of harm 



Parental Right is Not Absolute 

Prince v. Massachusetts (1944) 

ÅThe government has broad authority to regulate the actions and 
treatment of children.  

ÅParental authority is not absolute and can be permissibly restricted 
if doing so is in the interests of a child's welfare.  

ÅActing to guard the general interest in youth's wellbeing, the state, 
as parens patriae, may restrict the parent's control by requiring 
school attendance, regulating or prohibiting the child's labor and in 
many other ways. 



When Can You Separate? 

Stanley v Illinois (1972):  

 

ÅThe state assumes custody of children only after a hearing is held 
to determine their parental fitness 

Årequires proof of negligence to deem them unable to provide 
primary care. 



Social Evolution of Child Welfare 



1800s: Child Rescue 



²Ƙƻ ǿŜǊŜ ǘƘŜ άƻǊǇƘŀƴǎέΚ  |  When did the practice end? 

Orphan trains 



ÅImmigrant children 

ÅJews 

ÅCatholics 

ÅPoverty 

ÅUnemployed or underemployed 

ÅHomeless 

Orphan trains  |  who were they? 



Native American Boarding Schools 



 

 

Pre-cursor to modern day foster care: children belong 
with their families 



Poverty becomes a federal issue 



Flemming Rule 

       άŀ ǎǘŀǘŜ ǇƭŀƴΧƳŀȅ ƴƻǘ ƛƳǇƻǎŜ ŀƴ ŜƭƛƎƛōƛƭƛǘȅ ŎƻƴŘƛǘƛƻƴ ǘƘŀǘ 
would deny assistance with respect to a needy child on the basis 
that the home conditions in which the child lives are unsuitable, 
while the child continues to reside in the home. Assistance will 
therefore be continued during the time efforts are being made 
either to improve home conditions or to make arrangements for 
ǘƘŜ ŎƘƛƭŘ ŜƭǎŜǿƘŜǊŜΦέ 

 

HEW Secretary Flemming, 1961 



Key Developments in Federal Child Welfare 
Legislation 
Å1967: Social Security 

Amendments of 1967 required 
every state to provide foster care 
assistance as part of its AFDC 
program.   

ÅThis law also moved Child Welfare 
Services Program into a new Title 
IV-B of the Social Security Act and 
added a new state plan 
requirement that agency 
administering AFDC program 
must also oversee child welfare 
services 

 



In other words 

States could keep kids in the 
home and help make the home 
suitable  

 

ÅWhite  

ÅWidows 

ÅMarried Couples 

States could remove kids and use 
same money to provide care 
outside the home 

 

ÅBlack or Indian 

ÅUnmarried 

ÅReligion 



Science impact on policy 

1962: Dr. C. Henry Kempe άChild Abuse Syndromeέ ƻǊ άBattered 
/ƘƛƭŘ {ȅƴŘǊƻƳŜέ  

ÅDevelopments in medical technology allowed radiologists to see 
evidence of subdural hematomas and abnormal fractures caused 
by beatings. 

ÅAwareness of child abuse represented a major shift for the child 
welfare system.  By 1966, every state had passed legislation 
requiring better reporting and intervention in cases of child abuse 

ÅChild Abuse Prevention & Treatment Act of 1974 

 

 



Key Developments in Federal Child Welfare 
Legislation 

Child Abuse Prevention and Treatment Act [CAPTA] (1974): 

ÅRequires states to have a system in place to receive and respond to 
allegations of abuse and neglect 

ÅSets forth minimum definition of child abuse and neglect 

ÅProvides federal funding to states to be used in support of prevention, 
assessment, investigation, prosecution and treatment activities related to 
abuse and neglect 

ÅIdentifies federal role in supporting research, evaluation, technical assistance 
and data collection activities 

 

 



Key Milestones 

1980: Passage of the Adoption Assistance and 
Child Welfare Act, which intended to address 
άŦƻǎǘŜǊ ŎŀǊŜ ŘǊƛŦǘέ  

1980s: Expenditures for social services 
repeatedly cut.  

1986: Forty-nine states required reporting of 
neglect, and forty-one states made explicit 
reference to reporting of emotional or 
psychological abuse. 

 

 



Key Milestones 
Adoption Assistance and Child Welfare Act (1980): 

ÅEstablished a new federal policy framework to keep children safely at home and 
move children to permanency more quickly once in foster care 

ÅEstablished new Title IV-E of the Social Security Act providing for the first time federal 
dollars for adoption assistance payments for children with special needs 

ÅMade children eligible for foster care and adoption assistance automatically eligible 
for Medicaid 

ÅRequired that ñreasonable effortsò be made to prevent children from entering foster 
care unnecessarily and to reunite them with their families once they are in care 

ÅRequired that children be placed in the ñleast restrictive, most family-like settings 
appropriate to their needsò 

ÅRequired semi-annual case reviews and a dispositional hearing for children in care at 
18 months 

ÅIncreased more than five-fold funding for Title IV-B Child Welfare Services 

 



Key Milestones 
The 1980s and 1990s: 

Å1981: Congress rejects child 
welfare block grant but 
converts Title XX Social 
Services Program to a block 
grant  

Å1986: Title IV-E is amended to 
include new Independent 
Living Program as a capped 
entitlement to assist youth 16 
ŀƴŘ ƻƭŘŜǊ ǘƘŀǘ άŀƎŜ ƻǳǘέ ƻŦ 
foster care with permanency 

Å1991: Congress establishes the 
Family Unification Program 
which provided new Section 8 
housing assistance for child 
welfare and housing 
authorities to administer 
jointly to keep children with 
their families and promote 
family reunification 

 

 

  

Å1993: Title IV-B is amended to 
create new Family 
Preservation and Support 
Services Program to 
strengthen families and keep 
children safely at home.  
Program included targeted 
funding for Court 
Improvement Program to help 
courts assess their 
effectiveness in handling 
foster care and adoption 
cases. 

Å1994:Legislation enacted that 
directs HHS to create a new 
review of state child welfare 
systems called Child and 
Family Service Reviews (CFSRs) 

 



Key Milestones 

The 1990s: 

Å1994: Congress established the 
Child Welfare Demonstration 
Program that allowed up to 10 
states to use child welfare and 
foster care dollars more flexibly 
while maintaining core foster care 
protections 

Å1994: Congress passed Multiethnic 
Placement Act which prohibits child 
welfare agencies from denying 
approval of foster or adoptive 
ǇŀǊŜƴǘǎ ōŀǎŜŘ ƻƴ άǊŀŎŜΣ ŎƻƭƻǊ ƻǊ 
ƴŀǘƛƻƴŀƭ ƻǊƛƎƛƴΦέ 

Å1995: Congress ultimately rejects 
House legislation to create a child 
welfare block grant that eliminates 
the IV-E foster care entitlement 

 

 

  

Å1996: Temporary Assistance for 
Needy Families (TANF block grant) 
is created, eliminating AFDC as 
individual entitlement.  While new 
law wipes out old AFDC eligibility 
standards for TANF program, it still 
requires states to based eligibility 
for IV-E foster care and adoption 
assistance on AFDC eligibility as of 
Wǳƭȅ мсΣ мффс όά!C5/ ƭƻƻƪ-ōŀŎƪέύ 

Å1996: Congress passed Interethnic 
Placement Act amending the Multi-
ethnic Placement Act to allow case-
by-case considerations of race, 
ethnicity and culture that are in a 
ŎƘƛƭŘΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘǎ  

 



Key Milestones 

Adoption and Safe Families Act 
(1997): 

ÅFocused on keeping children safe, 
decreasing stays in foster care and 
reducing the number of children 
waiting to be adopted 

ÅExpedited timelines for decision 
making for children in foster care;  
required states to initiate 
termination of parental rights when 
children had been in care for 15 of 
the previous 22 months 

ÅClarified that nothing in federal law 
requires a child to remain in or be 
returned to an unsafe home 

ÅFurther clarified that when return 
ƘƻƳŜ ƛǎ ƴƻǘ ǎŀŦŜΣ άǊŜŀǎƻƴŀōƭŜ 
ŜŦŦƻǊǘǎέ Ƴǳǎǘ ŀƭǎƻ ōŜ ƳŀŘŜ ǘƻ ǇƭŀŎŜ 
a child for adoption or with a legal 
guardian 

ÅAttempted to eliminate long-term foster care as 
a permanent placement  

ÅFormally recognized kinship care as a 
permanency option 

ÅProvided states with adoption incentive 
payments 

ÅSpecified that the funds provided to states 
through the Family Preservation and Support 
Services Program (renamed the Promoting Safe 
and Stable Families Program) would be divided 
equally  between family support, family 
preservation, time-limited family reunification 
and adoption promotion services.   

ÅRequired HHS to establish outcomes measures to 
track state performance in protecting children 
and report on those results annually  



Key Milestones 
Fostering Connections to Success and Increasing Adoption Act 

(2008): 

ÅIntended to improve outcomes for children and youth by promoting 
permanent families through relative guardianship and adoption and by 
improving access to education and health care 

ÅRequired state child welfare agencies to collaborate with education 
agencies to keep children in their original schools 

ÅIncluded a number of provisions to encourage family connections for 
children in care, including notice to relatives when a child enters care, 
kinship navigator programs, and new federal support to states to assist 
with subsidized guardianship payments  

ÅClarified that states may waive non-safety related licensing standards for 
relatives on a case-by-case basis 

ÅRequired states to make reasonable efforts to place siblings together 
when they are removed from their homes 

ÅAllows states the option to extend federal IV-E support to youth up to 
age 21 when those youth meet certain education, training or work 
requirements.  

ÅAllows federally recognized tribes to apply to receive federal IV-E funds 
directly for foster care 

 

 

 



Key Milestones 
Other Recent Legislation: 

Å2010: Patient Protection and Affordable Care Act included several 
provisions specifically directed to children in the child welfare system.  
Most significantly, beginning in 2014, children who exited foster care at 
age 18 or older will be eligible to receive Medicaid until age 26  

Å2011: Child and Family Services Improvement and Innovation Act which: 
ÅContinued the Promoting Safe and Stable Families Program and Court 

Improvement Program 

ÅPromoted caseworker visits to children in foster care and establishes regional 
partnership grants to address parental substance use disorders 

ÅReinstated federal child welfare demonstration authority, which had lapsed, to 
encourage system improvement and complement broader efforts to promote child 
welfare financing reform 

Å2013: Uninterrupted Scholars Act which: 
ÅProvides that child welfare agencies have the responsibility for childrenôs 
placement and care with direct access to the childrenôs education efforts 

ÅAllows child welfare agencies to use educational records for research studies to 
improve educational outcomes for students in foster care 

ÅEliminates the need for duplicative notice to parents and the resulting delays in 
transferring studentsô educational records  



Child Maltreatment Report 2015 

Majority of Federal 
Child Welfare 

Funding    



Family First Prevention Services Act 

ÅP.L. 115-123 as part of the Bipartisan Budget Act on February 9, 
2018 

ÅPrevention as an entitlement (12 months of services per episode) 
ÅChildren at imminent risk of entering foster care,  

Åany parenting or pregnant youth in foster care, and  

Åthe parents ð biological or adopted 

Åkin caregivers of these children 

ÅEvidence based services 

ÅResidential Treatment Programs 

ÅKinship Navigators 

 


